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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

FOLEY, Judge: The issues for decision are whether
petitioners are entitled to exclude frominconme Social Security
benefits and deduct net operating |oss (NOL) carryforwards

relating to their 2000 and 2001 returns.
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FI NDI NGS OF FACT

From 1985 t hrough the years in issue, Theodore G een was
enpl oyed as a tax auditor for the Internal Revenue Service (IRS)
Hi s duties included exam ning Federal incone tax returns. On
Novenber 12, 1989, Jacqueline G een sustained injuries when she
was struck in a grocery store parking lot with a shopping cart
operated by Rachel Perez. Ms. Geen, on Novenber 7, 1990,
sought redress for these injuries by filing a conpl aint agai nst
Ms. Perez in the Superior Court of Ventura County, California.
Ms. Geen' s injuries prevented her fromcontinuing to work on
the assenbly line at General Mdtors (G and beginning in 1991,
she began working as a GM decal assenbler (i.e., a person who
attaches invoices to autonobiles). On August 27, 1991, while
wor ki ng as a decal assenbler, she sustained additional injuries
i ncl udi ng severe back injuries requiring several surgeries and
renderi ng her unable to work.

On August 6, 1992, Ms. Geen filed a claimfor Soci al
Security benefits, and on Decenber 17, 1993, began receiving such
benefits relating to the injuries sustained at GM Ms. Geen
also filed, with the State of California s Wrkers’ Conpensation
Appeal s Board, a claimagainst GMfor these injuries. At the
time of trial, however, Ms. Geen had not received any worknmen's
conpensati on benefits.

On Novenber 12, 1996, Ms. Geen obtained a default judgnent
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(the judgnent) against Ms. Perez for $166,013. On March 14,
1997, Ms. Perez filed a Chapter 7 bankruptcy petition in the U S
Bankruptcy Court, Central District of California. Ms. Geen
filed a proof of claimin Ms. Perez’s bankruptcy proceedi ng but
did not receive any funds relating to the judgnent.

Petitioners, on their 1997 return, clained a $166, 013
casualty loss. Petitioners also attached to their 1997 return a
docunent titled “Election to Forgo The Carryback Period Under
172(b) (3) of Internal Revenue Code NOL Carryforward”. This
docunent set forth petitioners’ intention to clai man annual
$11,068 (i.e., from 1997 through 2011) NOL carryforward.

Petitioners filed Forns 1040, U.S. Individual |ncome Tax
Return, relating to 2000 and 2001. On line 20a they reported
Soci al Security benefits of $12,258 and $12, 708, respectively.
Petitioners did not, however, report these benefits as gross
incone on line 20b of either return. Petitioners clainmed an
$11,068 NOL carryforward on line 21 of each of their 2000 and
2001 returns.

On Novenber 10, 2003, and January 26, 2005, respectively,
respondent issued petitioners a notice of deficiency relating to
2001 and 2000. 1In the notice, respondent determ ned that the
Soci al Security benefits were taxable and petitioners were not
entitled to the NOL carryforwards. On February 11, 2004, and

March 14, 2005, petitioners, while residing in Morpark,
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California, filed their petitions relating to 2001 and 2000,
respectively. On July 14, 2005, the Court granted respondent’s
notion to consolidate docket Nos. 2475-04 and 4970-05 for
pur poses of trial, briefing, and opinion.
OPI NI ON
Section 86! requires the inclusion in gross incone of up to

85 percent of Social Security benefits received. See Reinels v.

Comm ssioner, 123 T.C. 245, 247-248 (2004), affd. 436 F.3d 344

(2d Gr. 2006). In 2000 and 2001, Ms. Geen received Soci al
Security benefits but, contrary to the mandate of section 86, did
not report these benefits as gross inconme. Petitioners contend
that the Social Security benefits paid to Ms. Geen in 2000 and
2001 were paid in lieu of worknen’'s conpensation, and thus,
pursuant to section 104, are excludable from gross incone.?2
Section 104 states that gross incone shall not include those
“anmounts received under worknen’s conpensation acts as
conpensation for personal injuries or sickness”. Sec. 104(a)(1).
Section 1.104-1(b), Inconme Tax Regs., excludes frominconme those
paynments received “under a statute in the nature of a worknen’s

conpensati on act which provi des conpensation to enpl oyees for

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue.

2 Sec. 7491(a) is applicable. Qur conclusions, however,
are based on a preponderance of the evidence, and thus the
al l ocation of the burden of proof is immterial. See Martin |lce
Cream Co. v. Conmm ssioner, 110 T.C 189, 210 n.16 (1998).
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personal injuries or sickness incurred in the course of
enploynent.” Sinply put, title Il of the Social Security Act
(the Act) is not “in the nature of a worknmen’s conpensation act.”
The Act allows for disability paynents to individuals regardless
of whether the individual was injured “in the course of
enpl oynent”. See 42 U.S.C. sec. 423(d)(1)(A) (2000); cf. Norris

v. Comm ssioner, T.C Meno. 2001-152, affd. 46 Fed. Appx. 582

(9th Cr. 2002) (holding that a statute is not considered to be
in the nature of a worknen’s conpensation act if it allows for
di sability paynents for any reason other than on-the-job
injuries). Accordingly, we sustain respondent’s determ nations
relating to the Social Security benefits. Sec. 86(a).
Petitioners contend that they are entitled, pursuant to
sections 165 and 172, to deduct |osses relating to the judgnent.
Section 165 allows a deduction for any |oss sustained during the
t axabl e year and not conpensated for by insurance or otherw se.
Sec. 165(a). The deduction, however, is limted to those | osses
incurred in a trade or business, in any transaction entered into
for profit, or as a result of a fire, storm theft, or other
casualty. See sec. 165(c)(1), (2), and (3). Petitioners’
clainmed | oss was not incurred in a trade or business or in a
transaction entered into for profit (i.e., the injuries were
incurred while shopping for groceries). Accordingly, we sustain

respondent’s determ nations that petitioners are not entitled to
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section 165 deductions. |1d. W also note that petitioners do
not have a basis in the judgnent. As a result, petitioners are
not entitled to a section 166 worthl ess debt deduction. See sec.
166(a) and (b); sec. 1.166-1(e), Incone Tax Regs.
Contenti ons we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Decisions will be entered

for respondent.




